on the neighborhood, and more specifically on the Benefited Properties.
E.
This Agreement is intended to provide notice to Covenantor and Covenantor’s
successors-in-interest with respect to the Restricted Property and Covenantee and Covenantee’s
successors-in-interest with respect to the Benefitted Property of the Parties’ rights and
obligations reflected herein.
AGREEMENT
NOW, THEREFORE, for valuable consideration, the receipt of which is acknowledged,
Covenantor and Covenantee hereby agree as follows:
1.

Definitions. The following definitions apply to the terms in this Agreement:

(a)
Tenant. Tenant shall refer to any lessee, sublessee, tenant at will,
condominium unit owner, or other occupant in privity of contract with Covenantor, or its
successor(s) in interest, for any residential portion of the Project.
2.
Restrictive Covenant and Equitable Servitude. This Agreement shall be construed
and enforceable as a restrictive covenant and equitable servitude, running with the land and
burdening the Restricted Property, binding Covenantor and all of Covenantor’s successors in
interest in the Restricted Property, and inuring to the benefit of Covenantee, acting on behalf of
its members, and Covenantee’s successors in interest.
3.

Covenants. Covenantor hereby covenants and agrees to the following restrictions:

(a)
TDM Reporting. Covenantor shall prepare an on-site parking utilization
review of the use of the Project’s on-site parking spaces by the Project’s Tenants once a calendar
year (“Annual Review”). This Annual Review shall consist of: (i) the number of parking stall
leases that the Covenantor has entered into with the Project’s Tenants; and (ii) to the extent that
Covenantor can obtain such information using commercially reasonable efforts, the number of
vehicles owned by Tenants. The first Annual Review shall be prepared upon the date that the
Project has received its Certificate of Occupancy and is ninety percent (90%) leased up
(“Commencement Date”). Covenantor shall provide Covenantee with a copy of the Annual
Review within ten (10) days of its preparation.
(b)
Project Lease Provisions Regarding Parking. Covenantor shall include the
following provision in each Project lease to the Project’s Tenants (“Lease Restriction”):
“In the event that a Residential Parking Permit program (“RPP”) is
established in the Rockridge boundary area as defined by
http://www.rockridge.org/boundaries which includes the west side of
Clarke Street and the Project’s Clarke Street frontage (“Rockridge RPP”),
Tenant agrees not to apply for a Rockridge RPP during the term of this
Lease.”
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Covenantor shall provide a copy of the Lease Restriction to the City of Oakland’s RPP
office within fifteen (15) days of Covenantor’s receipt of the Project’s Certificate of Occupancy.
Covenantor will seek to enforce the Lease Restriction by appropriate legal means against any
Tenant that it learns, through observing such a permit attached to a Tenant’s car or otherwise, has
violated the Lease Restriction; provided, however, that it shall not be a breach of this Agreement
if any Tenant of the Project has applied for a Rockridge RPP in violation of the Lease
Restriction.
(c)
Shuttle. During the term of this Agreement, Covenantor agrees to vote in
favor of establishing a local assessment district for the purpose of providing an area shuttle bus
service which would: (i) serve the Temescal neighborhood; (ii) serve the residents of the Project
and; (iii) have on its route both a BART station and a regular stop a 51st Street and Telegraph
Avenue.
(d)
Neighborhood Concerns. As of the date of this agreement, the City is
holding certain Project “Lien Funds” associated with the approval of a previous project at the
site. Upon written request of Covenantee, and to the extent any Project “Lien Funds” (“Funds”)
are still being held by the City, Covenantor shall send a written request to the appropriate City
representative or other governmental representatives responsible making the decision on the
disbursement of the Funds requesting that the City use a portion of the Funds to address any
Project impacts Covenantee identifies that that are not addressed in the Project’s Conditions of
Approval.
(e)
Community Meetings. In the event that the City does not hold one or
more community meetings for the Project’s TDM plan under Condition of Approval No. 45,
construction management plan under Condition of Approval No. 13 or construction noise
management plan under Condition of Approval No 37a (“Plans”) prior to the City’s approval of
the Plans, then, prior to such approval, Covenantor shall hold one or more community meetings
to allow the public to present questions and comments on the Plans.
4.
Termination. This Agreement will automatically terminate with no further action
by the Parties upon the termination of the Project which termination shall include: (i)
abandonment, condemnation, demolition or destruction of the building or Restricted Property;
(ii) expiration, revocation, invalidation or termination of the Entitlements; or (iii) approval of a
new project (in lieu of the Project) for the Restrictive Property. Approval of a condominium
map to allow the currently approved residential units to be sold does not constitute approval of a
new project. In the event that the Project is so terminated, Covenantee agrees to execute a
Notice of Termination of Restrictive Covenant, or such other documentation reasonably
requested by Covenantor, to be recorded upon Covenantor’s request to verify such termination of
this Agreement and to remove this Agreement from the public records. If and when the Project
is terminated in accordance with this Agreement, then Covenantor’s obligations hereunder shall
be deemed satisfied in full, and this Covenant shall be deemed terminated and of no further force
or effect.
5.
Reserved Rights. Notwithstanding any other provision of this Agreement,
Covenantor reserves the right to use the Restricted Property for any purposes not otherwise
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expressly restricted pursuant to Section 3 of this Agreement, provided that such uses do not
violate applicable federal, state and local laws, regulations, or conditions of approval for the
Project.
6.
Covenants Run with the Land. This Agreement shall be recorded in the Official
Records of Alameda County, California. This Agreement, and each of its covenants,
agreements, terms, conditions and provisions, shall be effective as of the date of recording
hereof. The covenants, restrictions, conditions, provisions and agreements contained in this
Agreement (whether affirmative or negative in nature) shall be deemed restrictions and
covenants running with the land pursuant to California Civil Code Section 1468, burdening the
Restricted Property, and shall be binding upon the owners of the Restricted Property and their
respective heirs, successors and assigns and every person having any fee, leasehold, or other
interest in the Restricted Property. The provisions of this Agreement shall be incorporated by
reference into any subsequent deed affecting the Restricted Property or any portion thereof,
including specifically any condominium deeds and any Covenant of Rights and Responsibilities
associated with any condominium homeowners’ association for the Restricted Property or
similar successor in interest.
7.
Integration. This Agreement contains and integrates the entire agreement of the
Parties with respect to the subject matter hereof, and supersedes all negotiations and previous
agreements, if any, between the Parties with respect thereto. If any term, covenant or condition
of this Agreement is held by an arbitrator or a court of competent jurisdiction to be invalid, void
or unenforceable, the remaining terms, covenants and conditions shall continue in full force and
effect. No Party is considered the drafter of this Agreement; any rule (including California Civil
Code section 1654) that would require interpretation of ambiguities in this Agreement against a
Party is not applicable or is waived.
8.
Mediation. The Parties shall endeavor to resolve any claims, disputes, or
allegations by mediation which, unless the Parties mutually agree otherwise, shall be
administered by an alternative dispute resolution service. A request for mediation shall be made
in writing, delivered to the other Party to the Agreement, and filed with the person or entity
administering the mediation. The request may be made concurrently with the filing of binding
dispute resolution proceedings such as arbitration or legal proceedings, but in such event,
mediation shall proceed in advance of any legal proceedings, which shall be stayed pending
mediation for a period of sixty (60) days from the date of filing, unless stayed for a longer period
by agreement of the Parties or court order. If legal proceedings are stayed pursuant to this
Section, the Parties may nonetheless proceed to agree upon a schedule for later proceedings.
9.
Governing Law. This Agreement shall be interpreted according to, and governed
by, the substantive law of the State of California, without regard for choice of law principles.
10.
Interpretation. Covenantor and Covenantee acknowledge that they have had the
opportunity to consult with their respective legal counsel before entering into this Agreement and
have read, understood, and voluntarily agreed to execute this Agreement with full knowledge
that it shall become a binding and enforceable legal contract.
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11.
Counterparts. This Agreement may be executed in one or more counterparts, each
of which counterparts shall, for all purposes, be deemed an original and all such counterparts,
taken together, shall constitute one and the same instrument.
12.
Authority to Execute. Each person executing this Agreement represents that he or
she is authorized and empowered to do so on behalf of the Party it represents.
13.
Notices. All notices, requests and demands to be made hereunder to the parties
hereto shall be in writing and shall be deemed received upon personal delivery to the party to
whom the notice is directed or, if sent by reputable overnight delivery service, upon one (1)
business day after delivery to the delivery service, or if sent by Electronic Transmission, upon
receipt, or if sent by mail, three (3) Business Days following its deposit in the United States mail,
postage prepaid, addressed to the applicable party at the addresses set forth below:
If to Covenantor:

With a copy to:

NGI 5110 TELEGRAPH, LLC
c/o Nautilus Group, Inc.
P.O. Box 70975
Oakland, CA 94612
Attn: Randy Miller
COX, CASTLE & NICHOLSON LLP
50 California Street, Suite 3200
San Francisco, CA 94111
Attn: Anne E. Mudge, Esq.
With electronic copy delivered via e-mail
to: amudge@coxcastle.com

If to Covenantee:

Chair, RCPC Board of Directors
Rockridge Community Planning Council
4123 Broadway, PMB 311
Oakland, CA 94611
With electronic copy delivered via e-mail
to: chair@rockridge.org

With a copy to:

John Gussman
5301 Lawton Avenue
Oakland, CA 94618
With electronic copy delivered via e-mail
to: jbgussman@yahoo.com

Changes with respect to the recipient and/or address for notices provided pursuant to this Section
13 shall be given by notice pursuant to this Section 13 within ten days after the change.
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14.
Successors In Interest. Prior to any successor in interest succeeding to the
interest, or any part thereof, of either Party to this Agreement, the Party being succeeded shall
provide the successor in interest with a copy of this Agreement and obtain their signature
acknowledging receipt thereof and agreement to be bound thereby. A copy of that signed
agreement shall be provided to the other Party to this agreement, along with notice of the
succession in interest, pursuant to Section 13 of this Agreement.
15.
Captions. The headings, titles, and captioned contained in this Agreement are
inserted only for the convenience of the Parties and are for reference only, and in no way define,
limit, extend, or describe the scope of this Agreement, or any portion hereof.
16.

Enforcement of the Agreement. This Agreement is enforceable by either of the

Parties.
[SIGNATURE PAGE FOLLOWS]
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EXHIBIT A
LEGAL DESCRIPTION OF RESTRICTED PROPERTY
[PLEASE SEE ATTACHED]
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